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ABSTRACT
In early 2017, two asylum officers went to reporters at Reuters to warn the public of a
new immigration policy. This policy would see thousands of children separated from
their parents; a humanitarian crisis engineered purposefully by the administration would
be underway for the next years. Along the way, dissenters would try to stop the
administration’s policy. In her seminal work The Ethics of Dissent: Managing Guerilla
Government, O’Leary (2019) describes these types of events as guerilla government.
Guerilla government occurs when public servants work against the desires of their
superiors either out in the open or covertly. This is done for various reasons; one of
which is to hold the government accountable for perceived ethical wrongdoing.
O’Leary’s (2019) work tries to explain the concepts of guerilla government through case
studies. Therefore, this method will be used to explain the role of guerilla government in
ending government wrongdoing. This qualitative case study will examine what role
government dissenters of the Trump’s administration family separation border policy had
in ending that policy. It will also examine the limitations those government dissenters had
and how there are still challenges to the separation of children at the border.
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Chapter 1: Introduction
On February 2nd, 2017, two asylum officers went into a meeting of all asylum
officers organized by USCIS Asylum Chief John Lafferty. What they heard disturbed
them. Lafferty announced that a new policy would be implemented whereby children
would be taken from their parents when they tried to cross the border without
documentation. The officers went to Reuters to leak the information on the family
separation policy (Ainsley 2017). In her seminal work The Ethics of Dissent: Managing
Guerilla Government, O’Leary (2019) describes these types of events as guerilla
government. Guerilla government occurs when public servants work against the desires
of their superiors either out in the open or covertly.
O’Leary’s (2019) work tries to explain guerilla government through case
studies. This same method will be used here. This qualitative case study will examine
the question what role, if any, does guerilla government play in addressing government
ethical wrongdoing when the political incentive for the government is to continue in the
wrongdoing? This question will be answered in the form of a qualitative case study
analyzing the events of the Trump administration’s family separation policy taking into
special consideration the acts of guerilla government reported by the press. It will do
this by first examining the literature regarding guerilla government, Congressional
oversight, securitization, and moral hazard. It will then explain the background history
of immigration into the U.S. and why migrants came from Central America. It will then
layout the case study facts and finally analyze the case study using the literature to
explain what had happened. This case study will conclude that guerilla government
plays a pivotal role in ending government wrongdoing by informing the public but is
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also limited in fixing the overarching problems that plague the system that originated
the wrongdoing through their dissent.
Background & Context: The Unaccompanied Minors Crisis 2014
The Family Separation Crisis was not the first time that a President dealt with
children at the border. In 2014, President Barack Obama dealt with his own crisis when
thousands of migrant children showed up at the border without parents or guardians. At
that point President Obama did not have good relations with immigrants. The Obama
White House conducted the most deportations of any president with the administration
deporting, at its height, close to 400,000 people a year (United States Custom and
Border Patrol 2016). Some concessions came from the White House for immigrant
activism such as the creation of the Deferred Action for Childhood Arrivals (DACA)
program in 2012.
The children were arriving from their own crisis back in their home countries.
The violence in Central America had grown to its peak in the years leading up to 2014.
El Salvador, for example, had peaked with 104 homicides per 100,000 people every
year (Ahmed 2017). The children at the border told stories of violence and how their
families in a desperate plea to save their children from the violence of the gangs, sent
their children by themselves. This caused the apprehension of unaccompanied minors to
skyrocket to 68,541 between October 2013 and September 2014 up from just under
20,000 from 2009 (Lind 2014).
The Republican Party, in control of Congress, blamed President Obama for
encouraging the influx. They blamed his policy stances on immigration reform and the
creation of the DACA program (Shear & Parker 2014). The Obama administration
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pushed to have the children deported faster in order to avoid having them in custody for
too long. This brought backlash by Democrats over concerns that the administration
was not giving the children the proper due process rights to apply for asylum in the
country (Hirschfeld Davis & Shear 2014). It was under this crisis that the Obama
administration decided to put children behind chain link fencing creating the infamous
“children behind cages” pictures (Palma 2019). In the end, the Obama administration’s
solution was to avoid the problem all together by sending aid to Mexico to help them
militarize the southern Mexican border in order to stop Central American migrants
(Archibold 2014).
Once again, as will be discussed, the government refused to solve the real
problem in immigration policy. Despite the novelty of this crisis, what had not been
faced before was a deliberate separation of children from their parents. This would be a
new tactic that would bring dissent among those bureaucrats who were forced to
separate children.
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Chapter 2: Literature Review
The literature for this case study takes an interdisciplinary approach that goes
beyond just public administration literature. Public administration does not exist in a
political vacuum. The situation of the family separation policy did not divorce front-line
bureaucrats at the border from the political theatrics going on in cable news. What best
explained dissenting front-line bureaucrats’ behavior was “guerilla government.”
O’Leary (2019) describes these types of events as guerilla government. Guerilla
government occurs when public servants work against the desires of their superiors
either out in the open or covertly. However, the reason why the problems at the border
will persist is best explained through the Congressional oversight literature and
specifically border security literature focusing on securitization theory. Finally, all these
policies, histories, and behaviors led to the creation of what would be deemed a moral
hazard.
Guerilla Government Framework
Dissenting activities like the ones that are going to be discussed in this case
study are conducted by what Rosemary O’Leary (2020) describes as “guerilla
government.” In her seminal work The Ethics of Dissent: Managing Guerilla
Government, O’Leary (2019) describes guerilla government as occurring when public
servants work against the desires of their superiors either out in the open or covertly.
O’Leary (2019) explains that guerilla government can be best explained in three
frameworks: bureaucratic politics, organization & management, and finally ethics. For
this case study, the bureaucratic politics and ethics frameworks (Waldo 1988) will be
used to explain the actions of the guerilla government.
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Bureaucratic Politics Lens
O’Leary’s (2020) guerilla government rejects the old notions of the “PoliticalAdministrative Dichotomy” that first appeared in the public administration literature.
Scholars, like Woodrow Wilson, proposed that under this system, politicians would
oversee the overall mission of the bureaucratic agencies and the apolitical bureaucrats
would be accountable to the politicians. This ensured there was a balance of the
bureaucratic expertise and job security for said bureaucrats with democratic
accountability (Wilson 1887).
The study of administration moved away from that and understood that
bureaucracies are more than the mindless workers of politicians. The bureaucracy has
its own unique ambitions and politics separate from politicians. This is the
understanding modern scholars like O’Leary (2020) have about the bureaucracy.
Some findings in bureaucratic politics literature best explain how a bureaucrat
might find themselves at odds with politicians that do not adhere to the unwritten rules
of bureaucratic politics. First politicians must understand that politics in bureaucracies
exists; bureaucrats create policy and exercise discretion (Appleby 1949). In this
discretion, bureaucrats are not separated from their interests or values (Long 1949;
Waldo 1988), and each of the public agencies have their own unique cultures and
histories that influence how bureaucrats use their discretion (Halperin & Kanter 1973).
Where bureaucrats are in the pipeline of policy making and policy implementation also
plays a large role in the instances where bureaucrats take on certain policies (Neustadt
& May 1986). However, Lindblom (1959) finds that such discretion does not come in
giant quick leaps, but in small steps because the incentive for these bureaucrats is to
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“muddle-through” on decisions to ensure that proper implementation is taking place.
Large changes in policy at a quick pace do not make for good governance (Lindblom
1959). Because of the relationships between political institutions and bureaucracies,
bureaucracies will implement programs handed to them in a political way (Heclo 1978;
Cronin 1980; Ripley & Franklin 1991). Politicians have this influence over
bureaucracies from their inceptions. This is because politicians organize bureaucracies
in a way that expresses their political priorities (Seidman 1998).
O’Leary (2019) concludes that “They [bureaucrats] are truly political actors
despite the label of neutrality they give themselves or others may give them (16).”
O’Leary (2019) and other scholars of guerilla government point to the fact that it is no
coincidence that the bureaucrats that are written about are ones that have high discretion
in implementation usually as middle-management or street-level bureaucrats. This
discretion allows bureaucrats to act in ways to make the system equitable, but it also
opens them up to opportunities to dissent against government policy.
Ethics Lens
The most important aspect of guerilla government is ethics. Ethics concerns
itself with “more than just thinking about right and wrong – it is doing right, not wrong
(O’Leary 2019, p. 21).” Ethics can come from a variety of places in an individual’s life.
Waldo (1988) tries to best explain the ethical obligations bureaucrats try to adhere to as
a web that is constantly tugging the bureaucrat in many directions. These obligations
come from the Constitution, the law, the country, democratic norms, organizational
norms, professional norms, family, the self, personal identity, the public interest,
humanity, and even religion. Each one comes with its set of normative ideas on what is
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the correct thing to do (Waldo 1988). All these areas of a bureaucrat’s life are in
constant conflict, sometimes even contradicting each other. What makes this more
difficult is that life is complex, and sometimes there is not a black or white solution to
ethical problems (Rohr 1988; Fleishman 1981; Dobel 1999; Cooper 2012). Despite
these gray lines, public agencies are constantly making major decisions that force
bureaucrats to make ethical choices (Bruhn 2009; O’Leary 2019).
The discretionary power that allows these bureaucrats to make ethical and
political decisions comes from the U.S. Congress. Congress has the power to make and
dismantle these bureaucracies. Congress is the ones that ultimately hold these
bureaucracies accountable. However, a deep dive into the Congressional oversight
literature reveals several systemic problems.
Congressional Oversight
The oversight of the federal agencies has traditionally fallen into the hands of
Congress as a check on the executive branch. Compared to other countries, the U.S. has
a more hands-on oversight role by elected politicians due to the unique historical and
cultural development of the country. Since the creation of the New Deal programs and
subsequent programs throughout the 20th century, Congressional oversight has become
more complex (Aberbach 1990). Early public administration scholars, like Wilson
(1885), proposed this arrangement as a way for the agencies to be held accountable and
allow an opportunity for the public to be informed on the issues. However, how
effective this oversight scheme is has come under question by scholars.
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Systemic Problems with Oversight
Congressional oversight is done through the committee system. Committees in
both houses are assigned federal agencies to oversee. At the committees’ disposal are
several tools to check agencies. The hearing process, the appropriations process, and
directing Inspector Generals to investigate are just a few of these tools (Oleszek 2010).
Despite these tools, committees have had problems overseeing their assigned agencies.
One problem comes from the fact that many times, especially in times of divided
government (when either the houses of Congress and/or the White House are controlled
by different political parties). there is tug and pull from different politicians on what the
agency should be doing. Even when there is unified government (when one political
party controls Congress and the White House), members of the committees usually
disagree on what the agencies should be doing due to different political interest (Bawn
1995; Balla 2000; Hall & Miler 2008; Clinton et al. 2014).
This confusion is added to by the fact that all agencies are divided between both
houses of Congress. Typically, the House is providing appropriations for the agencies,
and the Senate oversees agency program implementation (Oleszek 2010). Sometimes
these two committees can be controlled by two different political parties with two
different priorities for the agencies. This dynamic also changes from agency to agency.
Some agencies answer to just two committees (one in each chamber of Congress), but
some agencies like Department of Homeland Security must respond to the priorities of
over 100 committees (Clinton et al. 2014). This can become problematic because the
more committees agencies have to respond to, the less likely they are to be held
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accountable due to the fractured overseeing power (Miller & Hammond 1990;
Hammond & Knotts 1999; Gailmard 2009).
Divided government increases the likelihood of Congressional investigation into
executive wrongdoing. However, the opposite is also true, as, under unified
government, there is less incentive to keep the executive in check (Parker & Dull 2009).
This failure of oversight has become more prevalent as increasingly there is less
deliberation between the parties due to polarization and the delegating to the executive
branch on agency matters (Kriner 2009). This polarization can be seen especially when
Congress is flipped to another party, and the new members of the committees use their
oversight powers to try to overturn old administration policies within the agencies
(MacDonald & McGrath 2016).
Despite its polarizing and systemic problems oversight has, oversight still occurs
in some way. Scholars like McCubbins & Schwartz (1984) argue that oversight is
occurring, it is just not the preemptive “police patrol-like” oversight people would like
to see and instead acts more reactive like “firefighters reacting to an alarm.” Often these
committees rely on interest groups, both private and public, to sound the alarm when an
agency might be doing possible harm (Hall & Miller 2008). To add to this dynamic, as
mentioned previously, agencies act with their own political agendas and often Congress,
and the President, can get agencies to cooperate more if their political ideologies align
with that of the agencies (Clinton et al. 2012).
Overall Congressional oversight will come when political interest aligns with
the agencies, Congress, and the President. It will also be more likely when there are a
defined small number of committees that oversee the agency in question.
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Border Security
This case study will also be influenced by border security policy and politics. It
is helpful to review the literature of border security from the international relations
aspect. The frontline bureaucrats discussed in this case did not divorce themselves from
the international politics at play as well. Public administrative work on the border
brought its own unique challenges and this case is no different because there was larger
global politics at play.
Securitization Theory
Most current border security literature centers around border security in the
Global North specifically focusing on the European Union and the United States. This is
because both places in the last decades have responded the same to their almost
identical perceived immigration “problems:” increased border security (Mainwaring &
Brigden 2016). Today there are more refugees around the world that have been
displaced because of war, conflict, and poverty since the end of the World War Two
(Mainwaring & Brigden 2016). Despite this, both the U.S. and the E.U. have adopted
the position that every migrant is a potential threat to the homeland (Ackleson 2005;
Massey 2013; Mainwaring & Brigden 2016). This creates the conclusion for many in
both the U.S. and the E.U. that they are under constant threat. It is a conclusion
grounded in some logic as both have experienced terrorist attacks from foreign born
individuals (Massey 2013; Mainwaring & Brigden 2016). However, scholars agree that
their perception of a threat has made both places overreact (Massey 2013). This attitude
has caused both countries to restrict legal paths of migration, that in the past, refugees
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used to seek protection (Massey 2013; Mainwaring & Brigden 2016). This has been
called the “securitization” of the border (Leonard 2010).
Securitization theory posits that the security threats perceived in the world by
countries is socially constructed because they cannot be perceived as either real or
unreal (Leonard 2010). Because of this, the only way to analyze securitization is to
analyze how the perceived “threat” came to be (Leonard 2010). This is important
because the fallacy of securitization is that it leads to the extension of powers by
governments to the actors wanting to carry out that security. The actors who advocate
for the extended power would then convince the government that any means is
necessary to fight this new threat (Leonard 2010). This securitization does not even
have to be done in one conscious decision, it could also creep into the bureaucratic
process overtime by slowly introducing moderate and then extreme security measures
(Bigo 2000; Huysmans 2004; Leonard 2010). The process of securitization then
becomes important to see if the securitization was from a “real” threat or if the
perceived threat was not ground in logic (Bigo 2000; Huysmans 2004; Leonard 2010).
This analysis is important because it gives more insight into how an issue
became securitized. For example, in the early 2000s and into 2010 the E.U. framed the
then growing refugee crisis as a humanitarian crisis, but they slowly militarized border
security through its FRONTEX program. This shows that at the time the migrants were
securitized not explicitly by the governments, but the border patrol agencies in Europe.
This does not mean the government did not approve of the securitization; they approve
the budget after all. This means that the securitization of the threat came from the actors
(in this case the border patrol) asking the government for militarization (Leonard 2010).
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This securitization has led to incentives that make the refugee crisis worst in the E.U.
(Andersson 2016).
Andersson (2016) warns of five negative incentives that come from
securitization that make specifically border security worst. The first is establishing
institutional arrangements which allows the securitization to self-perpetuate within the
agency without the need for the government to keep approving it. Second is the
emergency frame which paints the migrants as needing to be “rescued.” Often this
rescue just leads to the deportation of the migrants and no real help for their situation.
Third, risk disclosure means that the continuing analysis of the potential risk by
agencies feeds into the narrative that the migrants are likely a threat and that the border
is vulnerable. Fourth, the targeting of smugglers as villains has created the incentive to
crackdown on the crime of smuggling but not address why the smuggling continues (i.e.
the lack of legal ways to petition for entry). Andersson (2016) explains this as
addressing the “supply-side” of the issue and not the “demand-side” of the issue. Fifth
is the social and material arrangements at the border. This is the continued technological
and infrastructure growth because of securitization (Andersson 2016). What is
important to note is that these incentives are negative when the securitization is
grounded on flawed logic or no logic at all. Otherwise it is just sound border protection.
Very recent scholars of this field have advocated as a solution fixing what Andersson
(2016) described as the “demand-side” of the issue by switching from a securitization
paradigm to a humanitarian paradigm (Gammeltoft-Hansen & Tan 2017). This case
study will analyze this securitization and show how it led to the family separation crisis.
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Moral Hazard
For the confines of this case study, it is the opinion that Congress failed to act to
stop ethical wrongdoing because of political incentives and securitization.
Congressional oversight literature and public administration lacked a good term to
really explain this phenomenon. For this case study, the term “moral hazard’ was
borrowed from economics literature to try to best explain how this political relationship
and securitization explained the continued wrongdoing. Moral hazard is an economic
term used by scholars usually to describe the risky behavior insurance schemes promote
by creating a safety net from the consequences of said risky behavior (Rowell &
Connelly 2012). Originally this term was confined to the economic literature until
political scientist and public administrators picked up on the language after the 2008
financial crisis. These scholars used this term to describe how Congress would
constantly bailout firms prior to the crisis, which led to the firms believing that they
were protected from the consequences of that risky behavior. They argue that this moral
hazard ultimately led to the financial crisis (Allen, Carletti, & Loenello 2015). This
definition did not have originally a moral judgement but the literature in the political
science field grew to have a judgement characterizing risky behavior as wrong behavior
because of the impact it had on people (Rowell & Connelly 2012).
Miller & Whitford (2006) applied through principle-agency theory moral hazard
to the public sector which presented unique challenges they called “the principal’s
moral hazard constraint.” Principle-agency theory is the idea that the “principle” is
responsible for supervision and the actions of the “agent.” Often this theory is used to
describe in law the relationship between employers and their employees. The main
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problem found by Miller & Whitford (2006) is that the usual solutions for moral hazard
in a principal-agency relationship, penalization of risky behavior or joint ownership of
the consequences, are not available to public agencies.
This can be expanded to the broader relationship between Congress and the
Executive Branch agencies. Congress and Executive Branch agencies cannot share the
ownership of the consequences because there is separation of powers, so each branch
must stay in its own “lane.” The only penalties Congress can impose on the agencies is
Congressional oversight by cutting off funding or refusing to authorize acts. However,
this becomes a problem because agencies, especially the one subject to this case study,
do important roles in the day-to-day of citizens, so disruption can become a safety issue.
Miller & Whitford (2006) only applied their theory to public agencies, but this case
study will show that the same happens with the Congressional-Executive Agency
relationship: monitoring and oversight can become inefficient. This is because of the
symbiotic relationship between the principal, Congress, has lead to a moral hazard
situation in which Congress’s self-interest is in the way of correcting risky behavior.
This case study will take this conclusion a step further co-opting the moral hazard term
and applying a moral judgement to it like the political science literature has done.
This leads to a definition that this case study introduces to the public
administration literature: Political Moral Hazard. Political Moral Hazard is when a lack
of agency oversight, caused by political incentives, leads to an environment where
political actors and agencies act in a careless or dishonest way without having to face
the immediate consequences for said actions. This relationship between the agencies,
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Congress, and the institutionalized securitization is so strong that it takes an extreme
act, such as guerilla government, to overcome that Political Moral Hazard.
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Chapter 3: A History of Immigration Politics
The family separation policy did not come out of nowhere; it was a policy that
was a culmination of several factors that lead to the political moral hazard. President
Trump’s administration alone could not have created the culture surrounding
immigration enforcement machine. The history and political environment regarding
immigration enforcement, Central America’s instability, and U.S. immigration party
politics needs to be examined.
Immigration Enforcement Politics
Early Immigration Enforcement (1777-1965)
Immigration enforcement has been subjected to constant change of the politics
of the time. Traditionally immigration enforcement has been seen as something that
started in the mid-20th century. This is not true. Immigration enforcement at the
beginning of the republic was left up to the states which favored upholding the class
system and slavery by limiting the movement of free blacks (Neuman 1993).
Federal enforcement came after Chy Lung v. Freeman, 92 U.S. 275 (1876)
struck down state enforcement of immigration law. At the same time, the end of the 19th
century, a wave of anti-immigration swept across America that resulted in laws like the
Chinese Exclusion Act, 22 Stat. 58 (1882), that banned all Chinese immigrants, the
Immigration Act of 1882, 22 Stat. 214 (1882), that placed a tax on those coming to
America in order to “weed out” poor immigrants, and the Immigration Act of 1924, 43
Stat. 153 (1924), which created an immigration quota based on race. Eventually
Congress settled on one federal immigration enforcement arm: Immigration and
Naturalization Service (INS) in 1933 (“Records of the INS” 2019).
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20th Century Enforcement (1965-1996)
At the height of the American civil rights movement, Congress passed the
Immigration and Nationality Act of 1965, 79 Stat. 911 (1965), which ended race-based
quotas. It created the modern immigration system based on visa types per country. To
this day, these visas can only be obtained through connections to direct family
members, company sponsorship for labor, or special statuses (such as being a
millionaire). This part of the system has remained the same with little change since
1965.
The problem was that the new quota system is neutral and does not flux with
immigration demands (Manges Douglas et al. 2015). Prior to the 1965 law, Latin
Americans could immigrate to the U.S. without much problems because the quotas did
not apply to them. The government did not classify them in their own separate race
(which would have excluded them), but instead, just treated them like white immigrants
with less rights (Molina 2010).
Criminalization of Immigration (1996-Present)
Change came again in enforcement with the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996, 110 Stat. 3009 (1996). This law created many
new ways to deport immigrants both documented and undocumented. This included
allowing for deportation for the smallest accusation of an infraction, ineligibility for
permanent status for asking for public assistance, and creating a 10-year ban on
immigrants who lived undocumented in the country for more than a year, among many
things (Langenfeld 1999). More importantly to this case study, the bill codified in 8
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U.S.C. § 1325 criminal prosecution for the act of crossing the border without
documentation.
The larger change to immigration came after the Terrorist Attacks of 9/11. After
the attacks, the INS and intelligence agencies were blamed for not communicating with
each other that the 9/11 attackers were threats to the homeland (National Commission
on Terrorist Attacks Upon the United States 2004). In response to this lack of
communication, Congress created the Department of Homeland Security (DHS) by
passing the Homeland Security Act of 2002, 116 Stat. 2135 (2002).
Under the new DHS, immigration would be combined with intelligence
agencies. The INS would be split into the U.S. Citizenship and Immigration Services
(USCIS), U.S. Customs and Border Patrol (CBP), and U.S. Immigration and Customs
Enforcement (ICE). USCIS would handle the bureaucracy of immigration, ICE would
enforce immigration law by arresting suspected undocumented immigrants within the
borders, and CBP would stop undocumented immigration at the borders.
Modern immigration politics are framed in this criminalization of immigration
often referred to by immigration scholars as “crimmigration” (Arriaga 2016). Although
8 U.S.C. § 1325 created a criminal penalty for crossing the border without proper
documentation, immigration enforcement at the border and domestically is often done
in civil court. Migrants often are never charged with 8 U.S.C. § 1325. This is done
because once the immigrant gets charged with a crime, they are entitled to rights such as
the right to an attorney. Deportation is much easier in civil court where they can move
faster and do not have to afford criminal rights to an immigrant (American Immigration
Council 2013). The Supreme Court upheld this recently in Arizona v. United States, 567

18

U.S. 387 (2012). However, unlike other civil procedures, ICE and CBP can detain
immigrants in detention facilities like criminals (American Immigration Council 2013).
This civil-administrative hearing has created a system where migrants can be
punished retroactively, often are arrested without proper Miranda warnings, can be
detained without a proper arrest warrant, can be put in mandatory detention without a
bond hearing, etc. For migrants arriving at the border, this also means that they can be
deported without ever seeing an immigration judge (American Immigration Council
2013).
Immigration Law & Children
Children have special rights in immigration law. The Victims of Trafficking and
Violence Protection Act of 2000, 114 stat. 1464 (2000), gave undocumented children
apprehended at the border rights such as a guaranteed hearings, the right to an advocate,
and the requirement that the Department of Health and Human Services (HHS) take
care of the children (Hulse 2014). Child detention by CBP is not legally allowed to
hold a child more than 20 days. The second major consideration is Reno v. Flores, 507
U.S. 292 (1993), Supreme Court decision. In Reno the U.S. Supreme Court ruled that
migrant children could be detained indefinitely if unaccompanied or removed from
parents for safety. The release of the child was only allowed if the child was being
released into the custody of a legal guardian. The return of the child is supposed to be as
quick as humanly possible. The litigation ended after the Supreme Court ruling with a
court supervised settlement called the “Flores Settlement.” Under this settlement the
government agreed to provide essentials to detained minors such as food, water,
protection, etc. (“Unaccompanied Alien Children: An Overview” 2019).
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The Psychology of Migrant Child Separation
The reasoning the court gave was a sound one. The temporary separation of
children has been known to cause psychological harm especially for migrant families
(Victoria et al. 2004; Santa-Maria & Cornille 2007). The Central American children that
will be discussed in this case study are especially vulnerable. Studies show because of
their increased likelihood to be expose to violence compared to other migrants in the
region, central American migrant children are more likely to experience Post-Traumatic
Stress Disorder (PTSD) (Victoria et al. 2004; Santa-Maria & Cornille 2007). The
likelihood of that PTSD and separation anxiety appearing increased if the child had
been separated from their family (Santa-Maria & Cornille 2007). These PTSD issues,
forced migration, and often separation from family has led to difficulties forming
relationships later in the child’s life (Phillipe 2002, Victoria et al. 2004). The temporary
separation often comes at the cost of the child-parent relationship that needs to be
repaired with professional psychological help afterwards (Victoria et al. 2004). All of
those studies were conducted on migrants who had been separated due to
circumstances. No psychological peer-reviewed studies have really been done on the
children who forcefully separated that this case study will discuss. However, the
important note is that the trauma of family separation is reasoning why the court limited
separation to only when it was necessary as it could cause permanent harm to the
child’s life.
A Legacy of Conflict: Central America’s Northern Triangle
Central America’s Northern Triangle is made up of the region’s northern
countries of El Salvador, Guatemala, and Honduras. It was no coincidence that the
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overwhelming children in both the 2014 Unaccompanied Minors Crisis and the 2018
Family Separation Crisis came from this region. This region has a unique history with
the United States that needs to be examined to better understand why these migrants
showed up at the border.
Cold War Interventions: The Domino Effect
The main source of the Northern Triangle’s instability is a product of a history
of interventions (Robbins 2018). In the beginning of the 20th century, interventions in
this region by the U.S. government and the American company United Fruit Company
created what we know today as “the banana republics.” United Fruit Company managed
to convince the U.S. government to stage CIA sponsored coups against democratically
elected socialist leaders who wanted to break up the monopoly power United Fruit
Company had in the region (Robbins 2018). This bred homegrown communist
insurrections that were later sponsored by the Soviet Union (Kruijt 2008).
The power of United Fruit Company gave rise to an oligarchy that quickly
consolidated land and wealth in the region (Smith 2010). This consolidation of land
caused problems in Guatemala with the indigenous population which led the indigenous
people to unite into the National Revolutionary Unity (URNG) in 1960. Soviet backed
URNG waged a war with the U.S. backed dictatorship of Guatemala between 1960 and
1996. The dictatorship engaged in a campaign of genocide against the indigenous
people of Guatemala which displaced millions (Arnson 1993; Kruijt 2008; Smith 2010;
Chomsky 2015).
Outside of the Northern Triangle, Nicaragua’s U.S. backed government fell to
the Soviet backed Sandinista National Liberation Front (FSLN) rebels. FSLN
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established a Soviet friendly government and began to support communist backed
guerilla movements across the region (Arnson 1993; Kruijt 2008; Chomsky 2015).
Then-candidate Ronald Regan campaigned on the idea that the failure to prevent
Nicaragua from falling to the communist rebels was an example of President Jimmy
Carter’s weak foreign policy (Arnson 1993; Smith 2010). Regan won in 1980 and began
implementing his own more interventionist foreign policy (Arnson 1993; Lynch 2011).
President Regan truly believed in the Domino Effect Theory: a theory that if the U.S.
did not intervene around in a region, the Soviet Union would gain power in that region
by installing Soviet-friendly governments one at a time (Arnson 1993; Lynch 2011).
The problem was that Congress nor did the American people have the stomach to enter
another war like in Vietnam. The Regan administration without the support of sending
troops to Central America, began to send more military aid to the dictatorships in the
Northern Triangle and support the Contra guerilla movement in Soviet-friendly
Nicaragua (Arnson 1993; Lynch 2011). This became to be known as the Regan
Doctrine (Arnson 1993; Lynch 2011).
In El Salvador, Soviet backed guerillas had been fighting a war with the U.S.backed government since the 1930’s. The failure of the Salvadorian dictatorship to pass
land reforms in 1980 emboldened the guerillas to unite and form the Farabundo Marti
National Liberation Front (FMLN). Soviet backed FMLN and the U.S. backed
Salvadorian dictatorship entered a war that lasted between 1980 and 1993 (Arnson
1993; Kruijt 2008; Lynch 2011). Honduras was the only one spared a civil war, but the
regime, supported by the United States, de-industrialized the country to keep American
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companies satisfied, which experts point to as the source of the high poverty rates today
in the country (Robbins 2018).
Denial of Refugees at Home
The result of the Civil Wars and the poverty lead to a wave of war refugees to
the U.S. However, because of the 1965 Immigration and Nationality Act, immigrants
were not allowed to freely enter the U.S. (Smith 2010). Congress and President only
allowed for Nicaraguan refugees who were escaping the Sandinistas regime entry into
the country, but all the other refugees were declared economic refugees and denied
entry (Massey 2013).
In desperation, many refugees chose to enter without documentation (Smith et
al. 2019). This caused the undocumented immigrant population to balloon. Congress, in
response, passed The Immigration Reform and Control Act of 1986, 90 Stat. 2703
(1986), which legalized undocumented immigrants in the country, but created more
penalties for undocumented immigrants and employers of undocumented workers. The
law did nothing to fix the quotas or increase the legal way people could enter the
country (Smith 2010).
In the United States the young people brought over by their refugee parents
began to feel marginalized. Often undocumented refugees ended up in the poorest most
crime-ridden communities. In response to this lack of opportunity, many youths turned
to Latin-American and Mexican gangs to find belonging. Eventually, they created their
own gangs (Cruz 2010). This would be the beginning of the modern Central American
Crisis.
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Post-War Attempts at Civil Government Ended by the Gangs
As the Soviet Union’s economy began to collapse toward the end of the Cold
War, the conflicts in Central America came to end. The Soviet Union financially could
no longer support the efforts in Central America and the U.S. could no longer stomach
some of the human rights violations the dictatorships were engaging in (Arnson 1993;
Massey 2013; Chomsky 2015). By 1996, all the Northern Triangle countries were
finally at peace.
The aftermath of the wars left these countries especially vulnerable. In El
Salvador 75,000 were killed and one million were displaced abroad (Robbins 2018). In
Guatemala 100,000 people were killed by the military and 50,000 people still remain
missing (Robbins 2018). In both El Salvador and Guatemala there was blanket amnesty
for those who committed war crimes. These individuals were left without jobs as U.S.
military aid was pulled back. With no other source of income, many turned to crime
including joining the ranks of the gangs (Robbins 2018). Many of these gangs were
made of small groups and were geographically locked to specific regions (Cruz 2010).
However, it was the criminalization of immigration in the U.S. that would make the
situation worst.
The 1990s saw the rise of the ever-growing threat of terrorism against the
United States. Terrorist attacks against Americans in this decade such as the 1993
bombing of the World Trade Center, 1998 USS Cole bombings, the 2000 bombings of
American embassies in Kenya and Tanzania, and the September 11 Attacks in 2001
made the public and politicians change their perception of foreign immigrants.
Immigrants were now seen as a potential threat to the homeland (Massey 2013). It is
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also in the 1990s that the border patrol adopts the strategy that in order to prevent
undocumented immigration from crossing the border they must engage in deterrence
(Rosenblum 2012).
It is in the early 1990s that the U.S. begins to adopt “tough on crime” laws. This
culminates in the passage of the “3-strikes laws,” which force judges to sentence
someone to life imprisonment for repeatedly committing violent offenses. This
ultimately rounded up many Central American youth of the 1980s who joined gangs
(Arana 2005). The deportation of these gang members and other undocumented
refugees was made easier by the 1996 Illegal Immigration Reform and Immigrant
Responsibility Act, which allowed for deportation of any criminal accusation so matter
how low-level the crime was. Gang members were deported back to Central America
and the U.S. government did not warn these countries of the gang members who were
being deported. These youth often arrived at their birth countries without knowing the
culture or even the language. This marginalization often made them turn to local gangs
and this made the gangs grow (Arana 2005; Cruz 2010).
By the time the Northern Triangle countries realized what was happening, the
gangs had overrun the country. In response to this, they began to implement hard
crackdowns with the help of the military in the early 2000s. This only made the gangs
more violent and expanded their influence (Arana 2005; Cruz 2010). Today this is the
driving force of migration from the Northern Triangle (Robbins 2018).
U.S. Party Immigration Politics
At the backdrop of all of the turmoil in the Northern Triangle was U.S. party
politics. Today there exists a dichotomy between both political parties on the issues of
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immigration with most current Democrats in favor of more immigration and most
current Republicans in favor of restricting immigration (Khalid 2019). This was not the
case almost 30 years ago in the 1990s, polling conducted in 1995 showed that 64% of
Republicans and 62% of Democrats agreed with the statement “immigrants are a burden
on our country (Khalid 2019).” The Democratic party fed into this part of the party
because labor unions, a large part of the Democratic electorate, pushed for less
immigration to avoid competition with union workers. Overall, the change came to the
Democratic party as the party became more diverse, specifically as a result of
immigrants moving into major American cities started to make up a growing part of the
party (Khalid 2019).
The Republican party for a long time had a warmer reception to immigration
under Presidents like Ronald Reagan. They never pushed for the openness of the current
Democratic party, but often sold the idea of immigration under the banner of
compassion (Gonyea 2018). The current Republican anti-immigration sentiment came
in 2014 when Eric Cantor, then-House Majority Leader, lost in a primary against an
anti-immigrant Tea Party Republican. Political pundits and the polls showed that Cantor
was defeated because of his more moderate stance on immigration. This set off a wave
of Republican flipping on immigration issues. The change was so profound that an
immigration reform bill that almost had guarantee passage in Congress in 2014 failed to
acquire the Republican votes needed (Roberts 2016).
2016 Presidential Elections
The dichotomy between the parties was seen in the 2016 Presidential elections.
The Democratic party in 2016 began pushing for immigration reform especially for the
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millions of undocumented people already living in the U.S. Meanwhile, then-candidate
Donald Trump came into this growing anti-immigrant sentiment in the Republican
Party and a public that has been bombarded with the images of a supposed “surge” at
the border. Trump fed into this growing segment of the party. It seemed like his “build
the wall” anti-immigrant rhetoric was working. He was elected President that
November. The change could be seen in an update to the 1995 survey that was
conducted in 2019. This time when asked if immigrants were a burden, 49% of
Republicans agreed and only 11% of Democrats did (Khalid 2019).
When Trump took office, the President appointed anti-immigrant advisors such
as Stephen Miller and Steve Bannon. Prior to his work at the White House, Bannon had
promoted anti-immigrant views that often were viewed as racist through his work at
Breitbart News (Shear & Benner 2018). Miller, serving as Senior Policy Advisor,
pushed the President to be tough on immigration. Leaked emails showed that he
specifically pushed white nationalist views and believed the myth that immigrants cause
crimes even though studies have disproven that point (Rose 2019). Miller would
eventually be revealed to be the architect of the Family Separation Policy and insisted to
the President that they separate the children to send a message to immigrants attempting
to enter the country without documentation. The President listened to Miller and ended
up forcefully separating thousands to children from their families (Hirschfield Davis &
Shear 2018).
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Chapter 4: The Case: A Family Separation Crisis
The Policy Name Controversy
One of the controversies around this crisis revolves around what to call the
policy that lead to family separation. Initially when the administration unveiled the
policy to the public, it was referred to as the “zero-tolerance policy.” (Burkitt 2018).
However, as time went by, the administration used the “zero-tolerance” term to refer to
all its immigration deterrence policy, not just the act of family separation (Dedaj 2018).
At the signage of an executive order that ended the policy, the President remarked that
the executive order would be ending family separation, but that zero tolerance was still
in place (CBS 2018).
Officially there was no executive order or one specific law that lead to family
separation. Instead it was the enforcement of a series of laws that allowed this policy
and were legal but had not been done before. As mentioned before, crossing the border
was made a federal crime under 8 U.S.C. § 1325 when immigration reform happened in
1996. Under the Flores Settlement having a criminal background that is dangerous to
the child was one of the grounds for removing a child from custody, but none of these
laws or court cases state that you must separate every time.
Even more confusing is the denial by some administration officials like thenSecretary of Homeland Security Kirstjen Nielsen who denied that the policy existed on
several occasions (Kopan 2018a; Dickerson 2018; Bacon 2018a; Bacon 2018b; Clark
2018). Other high officials in the administration claimed it did exist (Carranza &
González 2018; NPR 2018).
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Finally, news media reported it by different depending on what their political
biases were. Center and left journalist reported it using the term “child separation
policy.” Meanwhile conservative outlets such as Fox News did not report on the policy
until a month before it was eliminated, so they did not have a term for it. However, once
the administration admitted to separating families and attention was being drawn by
reporting from other outlets, the conservative outlets chose the term “family separation
policy.” (Shaw 2018).
This case study will be using the term “Family Separation Policy” to describe
the policy. The reasoning is because “zero tolerance” was too broad because it had been
used to describe all deterrence policy in general. “Family Separation Policy” was also
the term the administration has used to distinguish this policy from the others.
Separation Policy Initially Implemented (2017)
March 2017
The first sign of the Trump administration’s separation policy came from a
report filed to Reuters on March 3rd, 2017. Two asylum officers were in a meeting for
asylum officers hosted by USCIS Asylum Chief John Lafferty. Lafferty unveiled a
policy to separate children from families that attempted to cross the border without
documentation. The two officials told Reuters that it was made clear to them in the
presentation that this separation of children policy was going to be conducted to deter
more migrants from making the journey across the border (Ainsley 2017). Already
several migrant advocate organizations and psychology experts were sounding the
alarm of the possible trauma the families would experience (Ainsley 2017).
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The first government confirmation of the policy came from then-DHS Secretary
John Kelly on March 7th. Secretary Kelly claimed that the children would only be
separated in extreme cases such as illness (Diaz 2017). No more reports appeared after
this; the public and newsrooms lost interest in the story.
November 2017-December 2017
The family separation policy would be back in the headlines in a November 25th
article written by The Houston Chronical. Worried judges and public defenders at the
border in the west Texas region told The Houston Chronicle that there had been a
dramatic increase in the number of undocumented immigrants being prosecuting for
crossing the border without documentation using 8 U.S.C. § 1325. The criminal charge
allowed the government to take children. When questioned by The Houston Chronicle,
federal prosecutors pointed to a memorandum sent out by then-Attorney General (AG)
Jeff Sessions instructing them to prosecute migrants and to ignore the parental status.
The federal prosecutors argued that letting families pass would lead to trafficking of
children. The federal judges became even more concerned after it was revealed during
trial that the parents did not know where their children were located, prompting the
federal judges to order prosecutors through court orders to locate the migrants’ children
(Kriel 2017).
NGOs in the region sounded the alarm that the children were being taken
without a system to track them so that they could be reunified with their parents. This
caused DHS to deport several parents without their children. Meanwhile, DHS was left
without a permanent secretary as John Kelley transferred to be President Trump’s
Chief-of-Staff. DHS officials began telling the press that despite what is being reported
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at the border, there is no official DHS family separation policy (Kriel 2017). This
prompted some outcry from the public; the policy continued.
Separation Becomes Public (January to May 2018)
January 2018-March 2018
As 2017 turned into 2018, civil organizations such as the American Civil
Liberties Union (ACLU) got involved. The ACLU in February filed its lawsuit against
the government, Ms. L. v. ICE, No. 18cv0428 DMS (S.D.C.A. 2018). Through this
lawsuit the ACLU hoped it would stop the family separation policy.
On April 6th, 2018, the administration sent AG Sessions to announce the official
start of what they are calling “the Zero-Tolerance Policy” in a press conference (Burkitt
2018). A memorandum sent out that same day by AG Sessions stated that in order for
the administration to “commit to public safety…[undocumented migrants will] be met
with the full prosecutorial powers of the Department of Justice.” (United States
Department of Justice 2018). The AG also clarified in this memorandum that migrants
would be prosecuted under the 8 U.S.C. § 1325, confirming the internal memo sent to
federal prosecutors reported by The Houston Chronicle. In this memorandum, AG
Sessions claimed that the border situation has gotten worse, citing a report from DHS
saying that migrants crossing the border undocumented increased 203% between March
of 2017 and March 2018 (Fiscal Year 2017).
April 2018
This AG announcement would set off the opposition against the administration.
The President had appointed Kirstjen Nielsen as the new head of DHS at this point. On
April 11th she testified to the House Homeland Security Appropriation Subcommittee.
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She was questioned by Democrats on the committee asking about the family separations
at the border while Republicans, of the majority party, did not question her. The only
response Secretary Nielsen gave to the Democrats was that separation would only
happen when the law compelled it and cited the fact that human traffickers were
sometimes involved in cases. She also stated that DHS had no official family separation
policy (Kopan 2018a). This denial by Secretary Nielsen would be a denial that she
continues to this day even after the administration admitted it existed and even after she
resigned (Dickerson 2018; Bacon 2018a; Bacon 2018b; Clark 2018).
The same day Secretary Nielsen testified to Congress, AG Sessions gave a
speech doubling down on the “zero-tolerance policy” at the border. He spoke about
deterrence policies such as bringing in National Guard troops to the board and the
criminal prosecution of immigrants but did not bring up family separation (Dedaj 2018).
Secretary Nielsen’s denial would be countered a few days later (April 20th) by a
leak to the New York Times by officials in the Department of Health and Human
Services (HHS). The data released by the HHS officials show that up to that point, DHS
had separated and sent to HHS 700 children (Dickerson 2018). In that same report,
detention center officials who worked for CBP leaked that the children are arriving to
the detention centers without documentation making reunification almost impossible
(Dickerson 2018). From the White House, it was leaked that there was increasing
pressure from the President himself to have Secretary Nielson implement the family
separation policy as quickly and effectively as possible (Dickerson 2018).
At this point the first signs of problems with reunification became public when
acting Assistant Secretary of the Administration for Children and Families (an HHS
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agency), Steven Wagner, testified to the Senate Homeland Security Subcommittee that
HHS did not know where 1,475 children went. He specified that the children were sent
to live with sponsors in the U.S. and when HHS called to check up on the children, the
calls went unanswered. All the children missing had been separated from their parents
between October of 2017 to December of 2017 (Nixon 2018).
May 2018
On May 8th AG Sessions confirmed that a family separation policy did exist, and
that criminal prosecution of undocumented immigrants would continue (Carranza &
González 2018). DHS Secretary Nielsen was brought to testify before the Senate
Homeland Security and Government Affairs Committee. It was there that she once
again denied that there was a policy to separate children and that the President ordered
her to separate children (Bacon 2018a). Later, in an interview with NPR, Chief-of-Staff
John Kelly made it clear that deterrence was the reason the policy existed, and that the
policy was the enforcement of current laws (NPR 2018). President Trump at the end of
May would echo Chief-of-Staff Kelly’s claim on Fox News and take it a step further
claiming that the child separation was occurring because of the “bad laws that the
Democrats gave us.” (Shaw 2018). Although Democrats were in control of government
when criminal prosecution of undocumented immigrant laws were passed and the
Flores Settlement was created, the law did not force separation existed unless the child
was in danger from the parent (Schallhorn 2018).
On May 16th, HHS officials leaked to the Associated Press that HHS was
running out of space for children, so HHS was considering moving the children to four
military bases in Texas and Arkansas. The same report showed that the President was
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putting even more pressure on DHS Secretary Nielsen in cabinet meetings to separate
families faster (Baldor & Fram 2018).
The Climax (June 2018)
The public would turn against the policy in June due to a series of leaks and
news stories. On June 6th, CBP agents leaked to the Washington Post the case of Marco
Antonio Muñoz. Muñoz was separated from his wife and child when they crossed the
border. CBP agents described that Muñoz had “…lost his s----,” and they “…had to use
physical force to take the child out of his hands-” (Miroff 2018a). CBP agents then
locked him in solitary confinement, unsure if Muñoz was going to pose a threat to other
detainees. Muñoz committed suicide in that cell. CBP agents were so disturbed by what
had happened that they leaked the information on the condition of that their identities
are not revealed (Miroff 2018a). In a follow-up report by the Washington Post it was
revealed that Muñoz and his family had fled from Honduras after his brother was
murdered in front of him by gang members (Miroff 2018b).
CNN reported five days later that the U.S. Attorney’s office at the border refused
to give the number of children separated at the border. At this point no one knew how
many children have been separated as not even DHS had released those figures.
However, public defenders warned that “some 500 children” were taken from their
parents since May. CNN also reported that some immigrants have just pleaded guilty to
any charges brought against them in order to reunite with their children faster
(Lavandera, Morris, & Simmon 2018).
Religious Americans, as they saw reports from the 24-hour news, began to
pressure the administration. By mid-June evangelical religious movements and
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prominent evangelicals like Franklin Graham condemned the administration’s policy
(McFarlan Miller & Shimron 2018). In order to do some damage control with this
demographic, AG Sessions came to the public citing Romans 13:1-2.1 This only created
more backlash against the administration (McFarlan Miller & Shimron 2018).
On June 15th, after pressure from journalist and the public, DHS announced in a
phone call with journalists that it had separated 1,995 children between April 19th
through May 31st. DHS officials told reporters that prosecutions at the border had
doubled and that priority was given to the prosecution of families. When pressured as to
why they were singling out prosecuting families over single adults, DHS did not
comment (Kopan 2018c). Two days later the Associate Press reported on a visit to a
McAllen, Texas children detention center. In the detention center they found that
children were in cages created by metal fencing and that older teenagers were taken care
of children by doing basic caretaking such as changing diapers. CBP stopped journalist
from taking photos and kept telling journalist that these tactics were required in order to
deter other people from coming with children- a claim that DHS Secretary Nielsen
denied. CBP officials are kept from touching the children even if the child was crying
and needed to be consoled (Merchant 2018).
These reports of children caused former First Lady Laura Bush to pen an op-ed
condemning the family separation policy and the detention centers (Bush 2018). This
was followed the next day by a statement from First Lady Melania Trump’s
communication director condemning the family separation policy stating, “…we need

1. “Let everyone be subject to the governing authorities, for there is no authority except that which God has established. The
authorities that exist have been established by God. Consequently, whoever rebels against the authority is rebelling against what
God has instituted, and those who do so will bring judgment on themselves (Bible New International Version).”
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to be a country that follows laws, but also a country that governs with heart,” (Bennett
2018). Pressure from these op-eds made the White House try to distance itself from the
policy by doubling down on the claim that family separation was occurring only
because of Democrat laws that could be changed (Mikelionis 2018).
The pivotal point of the crisis came in the form of a bombshell ProPublica
report. ProPublica, an investigative journalism non-profit organization, obtained leaked
audio from an HHS agent that recorded conditions in an undisclosed detention facility.
In the recording children who had just been separated from their parents could be heard
crying out for their parents. As the children cried out, a CBP agent could be heard
joking, “well, we have an orchestra here. What’s missing is a conductor,” (Thompson
2018a). This ProPublica report set off a wave of opposition against the administration’s
policy from within the party and beyond. Even Republican governors began to condemn
the policy (Pfannensteil 2018). At this point most American religious organizations
were condemning the policy publicly (Jenkins & McFarlan Miller 2018). Congress tried
to address the issue by trying to pass several bills to stop the family separation policy,
but all failed because of lack of support by the President and a majority of the GOP
(Shear et al. 2018).
Facing the mounting pressure from all directions and the lack of any action by
Congress, President Trump signed an executive order on June 20th to end the family
separation policy (White House 2018). When asked at the press conference President
Trump said that he did not like seeing the separation of families at the border and that
he was pressured by First Lady Trump and his daughter, Ivanka Trump, to end the
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policy. Reporting also showed that on top of family pressure, the President was also
being pressured by Congressional Republicans in private to end the policy (CBS 2018).
Numbers reported by CBP showed that between May 5th and June 9th, 2,342
children were separated from their families (Kates 2018). On June 26th, the court
hearing the ACLU case Ms. L. ordered the government to reunite families within 30
days. The judge wrote in her order condemning the policy:
“Money, important documents, and automobiles, to name a few, are routinely
catalogued, stored, tracked and produced upon a detainee’s release, at all levels
— state and federal, citizen and alien. Yet, the government has no system in place
to keep track of, provide effective communication with, and promptly produce
alien children. The unfortunate reality is that under the present system migrant
children are not accounted for with the same efficiency and accuracy as property.
Certainly, that cannot satisfy the requirements of due process (Gerstein & Hesson
2018).”
Polling data at the time showed a country that was outraged. A Quinnipiac University
Poll showed 66% of respondents said they opposed the policy while 27% said they
supported it with Republicans being the majority of the 27% (Vesoulis 2018). A
CAPS/Harris Poll a few days later reported that 88% of Americans did not want
families separated, but still wanted some kind of enforcement (Kamisar 2018).
Post Executive Order Aftermath (July 2018 to January 2020)
July 2018-December 2018
The story should have ended there at the end of July 2018. The unpopular policy
was revealed by the guerrillas, activists were working with families at the border, and
civil rights organizations’ lawsuits were making sure that families would be reunited.
However, the crisis continued. NBC News received leaked documents that parents were
forced to sign, making them choose between leaving the country with their children or
stay separated to continue pleading their asylum case. Most families chose to be
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deported with their children (Ainsley & Soboroff 2018). By the end of the month, the
ACLU had added these families to the Ms. L. lawsuit (Lind 2018).
As part of the Ms. L. lawsuit, the government was supposed to reunite children
in two phases. In the first phase children under five-years-old were supposed to be
reunited by July 10th. The government missed the deadline with 102 children (Kopan
2018d). The second phase was supposed to reunite the rest of the children by July 26th.
The government missed that deadline as well for 914 parents (Yan 2018). In both
phases the government had logistic problems in connecting and verifying parents
(Kopan 2018d; Yan 2018).
By October of 2018, the lawsuit managed to give a bigger picture of the 2,654
children taken. A third of the children taken were under the age of ten. The majority of
the children came from Central American countries, with the most children coming
from Guatemala (1,423) followed by Honduras (848) and El Salvador (179). Of all
those children 2,654 (about 89%) of the children were reunited. However, 125 children
with their parents made the difficult choice that they had a better chance of getting
asylum than their parents, and therefore chose to not be reunited with their parents to
better help their asylum case (ACLU 2018).
In November, another report from ProPublica showed that children are still
being separated at the border months after the administration was ordered to stop. The
report detailed how the order from the court gave the administration the ability to only
separate when the child was in danger (Thompson 2018b). CBP agents had been
coming up with criminal evidence against the parents as a way to keep parents from
children. Often these crimes included petty offenses committed long ago. It does not

38

even take conviction of crimes; the mere accusation of a crime was enough to separate
the child from the parent (Thompson 2018b). Officially, CBP stated that the separations
were for the protection of the children and not because of a specific family separation
policy (Thompson 2018b). This has continued to be the policy of the administration
toward migrant families arriving at the border (Kriel & Begley 2019).
2019-2020
In January of 2019, the HHS Inspector General filed a report showing that more
children were taken in the months leading up to the family separation policy that were
not reported, and that more children were still being separated after the June 2018
Executive Order (United States Department of Health & Human Services 2019). After
this report, the ACLU moved in court to expand on the children taken prior to the
official implementation of the family separation policy (ACLU 2019). The
administration in response told the court that it would take two years to reunite the
children because of the difficulties in keeping track of data (Jacobs 2019). DHS
Secretary Nielsen resigned the following day (Alvarez et al. 2019).
After continued reporting from civic organizations at the border and the press,
the administration admitted in May of 2019 to that court that it did separate children
after the June 2018 court order to stop. The court ordered the administration to find
those children and reunite them (Jervis & Gomez 2019). By the end of that May, the
administration admitted that an additional 1,712 children were taken after the June 2018
court order (Soboroff & Ainsley 2019a). Even in reunification, the government had
trouble. In July of 2019, leaked documents obtained by NBC News detail a botched
reunification of children in which 37 children were taken from where they were housed
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and forced to wait 39 hours in vans before they were reunified (Soboroff & Ainsley
2019b).
Meanwhile in Congress, Democrats became the majority in the House of
Representatives as a result of the 2018 midterm elections. In the previous legislative
session, the House Committee on Oversight and Reform had asked the administration to
produce information about the taken children (Cummings 2019). In February 25th, the
House Committee on Oversight and Reform send subpoenas to the administration
asking for more information about the children taken after six months of waiting for the
administration to voluntarily submit the information to them (Cummings 2019). In a
hearing of the same committee on July 12th, the HHS Inspector General testified about
the information regarding the children separated by the administration and the fact that
facilities are overcrowded. Representatives Alexandra Ocasio Cortez, Rashida Tlaib,
Ayanna Pressley, and Veronica Escobar testified about the overcrowding in the
facilities they visited. In emotional testimony they explained how the children ask them
for their parents and how Congress had done nothing to protect the children (Cochrane
& Kanno-Youngs 2019). Democrats then questioned Acting DHS Secretary Kevin
McAleenan for hours about the poor detention conditions and the continued separation
of children despite the end of the child-separation policy on July 18th. He testified that
the attacks on CBP are unwarranted and ultimately blamed Congress for having to
enforce the laws they passed (Kanno-Youngs 2019a). Despite the testimony, Congress
did nothing outside of these hearings in July of 2019. Attention instead turned to an
August 12th, 2019 whistleblower complaint about President Trump’s dealings in a
phone call with Ukrainian President Volodymyr Zelenskiy on July 25th (Carter 2019).
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This set off an impeachment inquiry and eventual impeachment of the President at the
end of 2019 (Fandos & Shear 2019). Eventually, the President was acquitted in
February 5th of 2020 by the Senate (Fandos 2020). Congress’s attention then turned to
the growing COVID-19 Pandemic that by the first week of March of 2020 had infected
100 people (Berlinger et al. 2020). By the end of April of 2020, infected cases totaled
over 950,000 and total deaths passed 50,000 (Centers for Disease Control and
Prevention 2020). No other hearings had been heard since then.
In the judiciary, some courts found the administration responsible such as a
federal district court ruling in November of 2019 that the government must pay and
provide for mental health services to the families it separated at the border (Jordan
2019). However, on January 13th, 2020, the district court judge in the Ms. L. ruled that
the separation of families that have some criminal history is lawful. Civil rights
organizations say the ruling was a mistake and argued that some parents are being
separated for criminal histories that do not put the child in danger (Spagat 2020;
Associated Press 2020). Meanwhile, on January 24th, of 2020 the government began
implementing a new program at the border called the Migrant Protection Protocols
(MPP). The MPP forced migrants coming to the southern border to wait in Mexico
while their cases were being decided in immigration court (Department of Homeland
Security 2019). The program implementation kept migrants away from the border. Only
a few migrants were allowed to stay because they meet an exception to the MPP, but
could still face their child being taken if a criminal history was found (Spagat 2020).
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Chapter 5: Discussion & Analysis
Immigration by the Actual Numbers
U.S.-Mexican Border Patrol Apprehensions by Fiscal Year
(1990-2019)
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Figure 1: Apprehensions by Fiscal Year2 (1990-2019)
Source: United States Customs and Border Patrol. 2020a. Nationwide Illegal Alien Apprehensions Fiscal
Years 1925-2019. 2020. https://www.cbp.gov/sites/default/files/assets/documents/2020Jan/U.S.%20Border%20Patrol%20Total%20Apprehensions%20%28FY%201925%20%20FY%202019%29.pdf

The crisis at the border is still ongoing. It was a crisis that was decades in the
making. President Trump pushed, even while he was a candidate, that there was a
“surge” of immigrants at the border. However, that was not the case. The long-term data
showed that border apprehensions were at an all-time low. When President Trump took
office in 2017, border apprehensions were at their lowest at just a little bit below
304,000 (a shadow of the highest numbers under President Clinton in 2000 with
1,643,679 apprehensions). Figure 1 shows the apprehensions since 1990.

2. Customs and Border Patrol begins their fiscal year in October and ends it in September.
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Apprehensions had dropped with small upticks in 2014 with the unaccompanied minor
crisis and the general uptick in violence in Central America mentioned in Chapter 3.
Border Apprehensions by Month FY2015-Partial FY2020
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Figure 2: Border Apprehension by Month with Family Unit Apprehensions
Source: United States Custom and Border Patrol. 2017. Southwest Border Migration FY 2017.
https://www.cbp.gov/newsroom/stats/sw-border-migration-fy2017; United States Custom and Border
Patrol. 2018. Southwest Border Migration FY 2018. https://www.cbp.gov/newsroom/stats/sw-bordermigration/fy-2018; United States Custom and Border Patrol. 2019b. Southwest Border Migration FY
2019. https://www.cbp.gov/newsroom/stats/sw-border-migration/fy-2019; United States Custom and
Border Patrol. 2020. Southwest Border Migration FY 2020. https://www.cbp.gov/newsroom/stats/swborder-migration; United States Custom and Border Patrol. 2019a. Total family Unit Apprehensions by
Month. https://www.cbp.gov/sites/default/files/assets/documents/2020Jan/U.S.%20Border%20Patrol%20Total%20Monthly%20Family%20Unit%20Apprehensions%20by%20
Sector%20%28FY%202013%20-%20FY%202019%29_1.pdf

At the end of FY 2018, border apprehensions increased once again. However,
what changed was the nature of the apprehensions. In October of 20163, the border
apprehensions of family units made up close to 20% of all apprehensions. CBP was

3. This is the first month that border patrol publicly releases family unit apprehensions monthly numbers.
Previously border patrol only released family unit apprehensions for entire years.
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reporting that sudden change but was not doing much to change its behavior based on
the data (Dickerson 2019a). Although the family apprehensions dropped at the
beginning of 2017, the numbers began to climb again beginning in June 2017 until it
reached its height of 58% in May of 2019. Figure 2 shows this uptick.
The nature of immigration at the southern border changed. CBP has made data
available about family apprehensions since 2013. In 2013, family apprehensions only
made up 3.6% of total apprehensions. Figure 3 shows the change in the crisis. The
majority of those apprehended went from mostly being single adults to suddenly being
complete families (Dickerson 2019a). Since August 2019, the numbers of family
apprehensions have been declining because of the implementation of the MPP as
depicted in Figure 2. However, the administration and Congress failed to make changes
to immigration or even implement a system for how to deal with families arriving at the
border outside of detention.
The number of apprehensions at the border were not dangerous. A ProPublica
analysis of CBP data found the many ways that the “criminal” immigrant at the border
narrative was not correct. Out of all the family units apprehended at the border, only
200 cases have been found where the family connections claims have been false (Drier
2018). Out of those 200, none were gang related. Out of the all the unaccompanied
minors apprehended at the border since 2012, only 56 had gang connections (Drier
2018). MS-13, the gang founded in Los Angeles that the President constantly claims
immigrants are members of, has stayed steady at 10,000 members for the last 10 years
(Dreier 2018). This aligns with the narrative that those arriving to the U.S.-Mexico
border are legitimate refugees seeking protection for other reason.
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Family Unit Border Apprehensions FY 2013-2019
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Figure 3: Family Unit Border Apprehensions FY2013-2019
Source: United States Custom and Border Patrol. 2019a. Total family Unit Apprehensions by Month.
https://www.cbp.gov/sites/default/files/assets/documents/2020Jan/U.S.%20Border%20Patrol%20Total%20Monthly%20Family%20Unit%20Apprehensions%20by%20
Sector%20%28FY%202013%20-%20FY%202019%29_1.pdf

DHS data shows that the number of deportations has decreased overtime (see
Figure 4). An analysis of DHS data by the CATO Institute found that between 2009 and
February 2017, 47.7% of those deported did not have a prior criminal conviction. Out of
those who had a conviction, 60% of them committed victimless crimes. These included
immigration related infractions (such as being undocumented for a year), possession of
drugs, sex work, alcohol (not DUI), gambling, obstruction of police, and possession of a
firearm. Those deportations were under the Obama administration who promised to
only go after serious criminals (Bier 2018). The Trump administration so far has had a
just over 30% of those deported every fiscal year does not have a criminal record. The
Trump administration claims that deportations have not increased because they are
focused on border apprehensions (Kanno-Youngs 2019b).
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Number of Deportations by Fiscal Year (2008-2019)
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Figure 4: Number of Deportations by Fiscal Year (2008-2019)
Sources: U.S. Customs and Border Patrol. 2017b. FY 2017 ICE Immigration Removals.
https://www.ice.gov/sites/default/files/documents/Document/2017/localStats2017b.pdf; U.S. Customs
and Border Patrol. 2018b. FY 2018 ICE Immigration Removals.
https://www.ice.gov/sites/default/files/documents/Report/2018/ero-fy18-localstatistics.pdf; U.S. Customs
and Border Patrol. 2019b. FY 2019 ICE Immigration Removals.
https://www.ice.gov/sites/default/files/documents/Report/2019/ero-fy19-localstatistics.pdf; U.S. Customs
and Border Patrol. 2016. FY 2016 ICE Immigration Removals. https://www.ice.gov/removalstatistics/2016

Analysis of the current data made available through CBP confirmed that the
trend continues even at the border. Between FY 2016 and FY 2019, CBP apprehended
at the border 1,960,873 individuals out of all of those individuals, CBP claims 32,340 of
them had some kind of criminal record. This accounted for about 1.65% of all
apprehensions (United States Customs and Border Protection 2020c) (See Figure 5
below). However, closer analysis shows that while the administration has apprehended
32,340 individuals with criminal records between Fiscal Year 2016-2019, that still does
not paint the full picture. The largest category of people detained were convicted of
illegal entry or re-reentry (see Figure 6 below). As part of this analysis the illegal entry
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and re-entry, other, and victim crimes are displayed. Victim crimes4 were crimes that
have a victim. CBP did not specify what they mean by “other” crimes so no
determination can be made about whether the crimes are victimless or not. 45% of those
with a criminal history have been charged with crossing the border illegally under 8
U.S.C. § 1325.

Total Apprehensions (FY2016-FY2019)
1%

99%

Apprehensions with no Criminal History

Apprehensions with Criminal History

Figure 5: Total Apprehensions (FY2016-FY2019)
Sources: United States Customs and Border Protection. 2020. Criminal Alien Statistic Fiscal Year 2019.
https://www.cbp.gov/newsroom/stats/cbp-enforcement-statistics/criminal-alien-statistics-fy2019; United
States Customs and Border Patrol. 2020a. Nationwide Illegal Alien Apprehensions Fiscal Years 19252019. 2020. https://www.cbp.gov/sites/default/files/assets/documents/2020Jan/U.S.%20Border%20Patrol%20Total%20Apprehensions%20%28FY%201925%20%20FY%202019%29.pdf

4. Victim crimes are assault, battery, domestic violence, burglary, robbery, larceny, theft, fraud, driving
under the influence, homicide, manslaughter, Illegal drug possession, trafficking, Illegal weapons
possession, transport, trafficking, and sexual offenses.
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Total Border Apprehension with Criminal
History by Crime (FY2016-FY2019)
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Figure 6: Total Border Apprehension Data by Crime (FY2016-FY2019)
Source: United States Customs and Border Protection. 2020. Criminal Alien Statistic Fiscal Year 2019.
https://www.cbp.gov/newsroom/stats/cbp-enforcement-statistics/criminal-alien-statistics-fy2019

Despite the rise in border apprehensions, the undocumented population within
the United States was in decline. The Pew Research Center estimated that the
undocumented population has continued to decreased leading up to the Family
Separation Crisis in 2017. The analysis shows that this population was increasingly
made up of more Central Americans and less Mexicans. 66% of the population analyzed
had been in the U.S. more than 10 years while 20% of the population had less than 5
years (Passel & Cohn 2019). Pew Research Center had not done an analysis of this
population since the Family Separation Crisis. (See Figure 7 for Pew Research Data).
This showed that the undocumented population is one that does not fit the narrative of
the criminals coming over the border. It demonstrated that not many people were
crossing the border, confirming that CBP was apprehending the majority of those trying
to cross without documentation.
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Figure 7: Pew Research Center Analysis
Source: Passel, J. & Cohn, D. 2019. Mexicans Decline to Less than Half the U.S. Unauthorized
Immigrant Population for the First Time. Pew Research Center. https://www.pewresearch.org/facttank/2019/06/12/us-unauthorized-immigrant-population-2017/

Securitization of the U.S.-Mexican Border
Despite the data showing that the majority of those apprehended at the border
were non-violent families trying to petition for asylum, what made the Trump
administration and CBP separate all those children? The answer was that the U.S. had
for a long time fallen for the securitization fallacy.
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Although a large portion of those deported have a criminal record, the criminal
record sometimes may involve crimes that do not harm anyone (Bier 2018). Despite this
the number of border agents has dramatically increased along the U.S.-Mexican border.
Figure 6 shows the number of agents between 1992-2019. In that time, the number of
CBP agents increased by 370.63%. Although the number of apprehensions increased in
the beginning of the 2000s, the number of apprehensions had decreased at the end of
that decade. The number of agents had not reflected that decreased .This showed some
of the problems that Andersson (2016) discussed when examining the securitization of
the E.U. border.
Using Andersson’s (2016) framework on securitization incentives, it can be
concluded that the U.S.’s securitization of the border has made the situation worst. The
first incentive Andersson (2016) discusses is the incentive to begin institutionalizing
that securitization by creating a self-perpetuating agency. The U.S. did that with the
creation of the CBP and ICE within DHS. This incentive is not much of a problem if the
other incentives are not present (Andersson 2016). The second incentive is to paint the
migrants as a people that need to be rescued. These “rescues” are hidden as ways for the
deportation of migrants (Andersson 2016). The same incentive was used here by
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officials like DHS Nielsen repeatedly attempting to frame the separation of children as a
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Figure 6: Customs and Border Patrol Number of Staff Southwest Border Sector
Source: United States Border Patrol. 2020b. United Stated Border Patrol Agent Nationwide Staffing by
Fiscal Year. https://www.cbp.gov/sites/default/files/assets/documents/2020Jan/U.S.%20Border%20Patrol%20Fiscal%20Year%20Staffing%20Statistics%20%28FY%201992%20%20FY%202019%29_0.pdf

“rescue” of the children from dangerous situations only to use the children to deport the
parents (Dickerson 2018; Bacon 2018a; Bacon 2018b; Clark 2018). Third, is the
continued analysis that the border was always vulnerable (Andersson 2016). In this case
this was a narrative that was constantly pushed by DHS Secretary Nielsen (Dickerson
2018; Bacon 2018a; Bacon 2018b; Clark 2018), Acting DHS Secretary McAleenan
(Sergers 2019), and AG Sessions (Department of Justice 2018). In all of these cases the
officials repeatedly discussed the border as a lawless place that needed to be brought
into order. Fourth, is the targeting of smugglers instead of targeting why the smuggling
happens (Andersson 2016). Andersson (2016) explains this as addressing the “supply51

side of the issue but not the “demand side.” In this case the smuggling was used as the
reasoning behind the “rescues” (Department of Justice 2018). At the same time nothing
was done to address why the migrants were coming in the first place (lack of legal ways
to enter the country). Finally, Andersson (2016) explains the incentive to keep
improving on the deterrence measures by upgrading technology and budget. According
to an analysis by the American Immigration Council, the budget of CBP has increased
ten-fold between 1990 and 2019 going from $263 million to about $4.7 billion
(American Immigration Council 2019). This included appropriations for technology and
300% increase in staff (American Immigration Council 2019).
This is a conclusion that has been drawn before about the U.S. border policy
(Astor 2009; Robbins 2018; Massey 2013; Mainwright & Brigden 2016; Rosenblum
2012). Scholars have written of securitization at the U.S. border in the form of
continued deterrence policies and increasing militarization (Astor 2009; Robbins 2018).
Increasing border security at the U.S.-Mexico border did not help because it fails to
address the underlying issues of why people are leaving (Massey 2013). This has
increased the use of clandestine ways to cross borders (Mainwaring & Brigden 2016).
The migrants out of desperation kept coming and this has just made migrants take
riskier ways to enter the country such as paying to be smuggled into the country or
walking through more dangerous less patrolled areas of the border (Mainwaring &
Brigden 2016). This worked against the migrant as governments often exploit such
images of clandestine crossing as the migrants engaging in irrational behavior that they
need to be “rescued” from by having more border security (Mainwaring & Brigden
2016). Some scholars argue that the increased restrictions that did not fluctuate with
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labor demands has also incentivized the human trafficking market along the U.S. border
because it has commodified the migrant’s potential for labor (Vogt 2013).
This was a conclusion the government itself reached. The government could not
determine if that is what lead to the decrease in migrant apprehensions at the border
since 2007 (Rosenblum 2012). The government also concluded that the increase border
security may have contributed to more border violence and migrant deaths because it
forced migrants to take risker ways to enter the country (Rosenblum 2012). Yet, this
continues because, politically, it is convenient to not solve the real issue.
Political Incentive
Part of the failure in coming up with a procedure to deal with the growing
number of families at the border came from the political incentives. As mentioned
earlier, the divergence in the political parties came at the beginning of 2010. The
Democratic party began to be more friendly to immigrants as more immigrants joined
the party. The Republican party began to advocate for more restrictions on immigrants.
This mentality continued throughout the crisis (Khalid 2019). According to one
analysis, candidates and committees in both political parties spent more than $150
million in the 2018 midterm election on immigration-related ads. The Republican party
fed more into the fear of an immigrant surge and the Democrats used the images of
children separated at the border to feed into their bases (Shoichet 2018; Burns 2018).
Even though both political parties spent that much money on ads, none of the
political parties committed to really fixing the real problem of the issue (the lack of a
legal pathway). When President Trump took the White House in January 2017, the
Republican Party took control of both chambers of Congress. The Republican Party had
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been signaled by the voters that their anti-immigrant rhetoric during the 2016
presidential election would win them votes. In the party’s and the administration’s
mind, it was imperative for the party to be viewed as being harsh on immigrants to the
voters.
The blame, however, cannot just be pinned on the Republican Party. Ignoring
the events that led to the Family Separation Crisis and feeding into the detention
machine was a bipartisan issue. One leak to the press that did not get much attention
was one in which doctors in the DHS Office for Civil Rights and Civil Liberties filed a
report that detailed neglect found by the doctors under both the Obama and Trump
administration between 2014-2017 against children in detention centers across the
country. Some of the abuses included shocking weight loss in children, lack of adequate
meals, water, and physical abuse. The doctors filed the letter with the Senate
Whistleblower Caucus and cautioned that even reuniting the children would not solve
the problems with the detention facilities (Jordan 2018). Even for adults, the facilities
proved problematic. A DHS Inspector General report found that an ICE Detention
Center for adults in Adelanto, California was in serious violation of detention standards
set by ICE. The inspector general found nooses in detainee cells, improper and overuse
of segregation tactics- such a solitary confinement- and inadequate medical care. The
report even documented how ICE agents did not seem to care about the conditions of
detainees writing, “One detainee told us, ‘I’ve seen a few attempted suicides using the
braided sheets by the vents and then the guards laugh at them and call them ‘suicide
failures’ once they are back from medical,” (Tawes 2018). These conditions were not
started under the Trump administration, or even the Obama administration, but they
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were perpetuated by the political indifference of both because there was no voter or
public incentive to help immigrants in detention or come up with actual solutions to the
crisis.
This indifference was also seen in the Unaccompanied Minor Crisis of 2014
when the only Democratic politicians standing up against the Obama administration
were the politicians in mostly liberal and immigrant majority districts and states
(Hirschfeld Davis & Shear 2014). Even the infamous pictures of children behind chainlinked fences (the “children behind cages” pictures) were not something the Trump
administration had created. It was something the Obama administration had created to
detain children in 2014 (Palma 2019). To solve the 2014 unaccompanied minor crisis,
the Obama administration at the time created a new program that would send aid to
Mexico and help militarize the southern Mexican border in an effort to stop the
migration from Central America (Archibold 2014). This became known as Operation
Frontera Sur (Spanish for “Southern Border”). In the end, the solution was to ignore the
issue and try to prevent the migrants from arriving at the border. On top of
implementing MPP, the Trump administration took a similar approach after the Family
Separation Crisis (Jordan & Semple 2019; Ramirez 2020). Again, this does not address
the issue, but simply makes it “out of sight, out of mind.” Once again, this ignored the
true issue of legal pathways to enter the country. Because of securitization, the only
solution to the crisis was more deterrence.
This securitization against immigrants has a long history. At the beginning of
the republic securitization was made against the threat of free blacks and the poor
(Nueman 1993). In the 20th century, the passage of Immigration Act of 1924 which
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created the racial quotas aimed at new Chinese and European immigrants. In the mid20th century, securitization shifted to Latin Americans with the passage of the
Immigration and Nationality Act imposing for the first time a quota on Latin Americans
(Manges Douglas et al. 2015). After the wave of Northern Triangle war refugees in the
1980s, the U.S. government doubled down even more on deterrence by passing the
Illegal Immigration Reform and Immigrant Responsibility Act of 1996 and creating
CBP and ICE. It is this mindset that feeds into the politics surrounding immigration.
The real danger is to the people who are being perceived incorrectly as the
threat. Scholars of securitization theory point out that as long as this mentality exists,
securitization will only escalate because those advocating for more safety from the
“threat” will argue that anything is necessary to protect the homeland (Bigo 2000;
Huysmans 2004; Leonard 2010). It is easier to securitize migrants because many of the
undocumented vulnerable migrants are hidden from daily American life and the only
time Americans see them is in media that paints them as a threat (Astor 2009). It is
because of these conditions, that it became easy for the government to target families.
They were not seen as families with a legitimate fear. They were threats to the
homeland. Anything was okay if it protects the homeland. That included separating
families. In this way securitization played directly into the family separation because
the “danger at the border” narrative was not grounded in solid logical numbers.
Congressional Oversight
Congress did engage in some oversight but that produced little results. This is
mostly because of the political incentives discussed earlier, but a closer look is in order.
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Hearings
The first signs that a family separation policy was reported by Reuters through
the leaks of the asylum officers in March of 2017 (Ainsley 2017). Then-DHS Secretary
Kelly confirmed the policy that same month on television (Diaz 2017). Yet, it was not
until a year later in April 2018 that the policy is challenged by the House Homeland
Security Appropriations Subcommittee (Kopan 2018a). This hearing was two months
after the ACLU filed its lawsuit Ms. L. v. ICE. Even in that hearing in April 2018, only
the Democrats were the ones challenging the policy. DHS Secretary Nielsen denied the
policy existed even though AG Sessions had already announced the policy five days
prior (Burkitt 2018). DHS Secretary Nielsen would deny the policy again on May 2018
this time in front of the Senate Homeland Security and Government Affairs Committee
(Bacon 2018a).
The closest Congress got to a hands-on approach to oversight is when the
House Committee on Oversight and Reform threatens to send subpoenas to the
administration if they did not voluntarily produce the data on the children in August of
2018 (Cummings 2019). Throughout 2018, there was no follow up after the hearing to
try to get more information about the policy. Republicans controlled the House, Senate,
and held majorities in the committees. The incentive was as the scholars predicted: little
to no oversight by unified government (Bawn 1995; Balla 2000; Hall & Miler 2008;
Clinton et al. 2014).
Republicans lost the h\House in the 2018 midterms, so committee power shifted
to the Democrats in 2019. By the time Democrats, who were eager to keep the
administration accountable, took power in the House, the President had already ended
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the program. However, questions continued on the condition of the facilities and how
the policy was implemented (Cummings 2019; Cochrane & Kanno-Youngs 2019).
Under the chairmanship of Representative Elijah Cummings, the House
Committee on Oversight and Reform sent subpoenas to the administration to get more
information about the children. The subpoenas were sent out on February of 2019.
Representative Cummings released a report that condemn the policy. Republicans on
the committee called it a partisan report with untrue facts (Cummings 2019). The
hearings finally came in July of 2019. On July 12th the HHS Inspector General testified
to this committee that the children detention centers were too crowded. It was also
during this hearing that representatives gave emotional testimony of children asking
where their parents were (Cochrane & Kanno-Youngs 2019). There was a follow-up
hearing on July 18th where Democrats questioned Acting DHS Secretary McAleenan.
McAleenan defended CBP policy and blamed Congress for the laws.
The failure here was that there was no follow-up to these hearings. Congress did
have an opportunity to fix the situation by passing an immigration reform bill. In June
of 2018 at the height of the protests against the policy, Congress attempted to pass
several bills that would address immigration reform and end the family separation
policy. The Democrats saw this as the Republicans keeping the children hostage for an
immigration reform that incorporated what Republicans wanted. Even simple reforms
such as Senator Ted Cruz’s idea to hire more immigration judges to expediate hearings
also failed (Shear et al. 2018). Even if reform managed to pass, the problem would
remain the same. None of the reforms addressed the real issue: people could not legally
migrate to the U.S. or even petition for asylum in a way that would not have them reach
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the border. The reforms offered only mirrored that of the 1980s: legalization of those
here but no real solution to the long-term problem.
After the hearings in 2019 with the House Oversight and Reform committee,
Congress became busy with the impeachment trial of the President. Once the
impeachment was over, the COVID-19 outbreak caused Congress to turn their attention
to the pandemic. Since those July 2019 hearings, Congress has taken no other actions
such as holding new hearings or even investigating the claims that the children are still
separated. Congress has not taken actions against the MPP either that keeps asylum
seekers away. The last report released by Representative Cummings made it clear that
the analysis they had conducted at that point only included the children that were known
to have been separated between April and June of 2018 (Cummings 2018). It can be
argued that if it were not because of the guerilla government, Congress would not have
acted on the little bit it did.
The Guerilla Government
The guerilla government in this crisis needs to be analyzed. Analyzing guerilla
government in the moment presents its unique challenge. For the foreseeable future the
identity of the guerillas discussed will not be known to the public. It is easy to analyze,
for example, FBI Deputy Director Mark Felt’s actions to undermine and expose
President Nixon’s wrongdoing in the Watergate Scandal today when his role is known.
In this case we do not know who took part in the guerilla government or their
motivations, but some things can be speculated based on their actions. It is important to
look at the specific instances of guerilla government and analyze how guerilla
government literature explains these instances.
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Bureaucratic Politics Framework
The guerilla government in this case did not divorce itself from the politics
inside the bureaucracy. Often guerilla governments in this case came from the clash of
different bureaucracies. Although DHS was quick to separate families and bring charges
against parents, HHS was more reluctant when it came to taking care of those separated
children. DHS ran detention facilities, but because of the Flores Settlement, DHS had to
hand off the children to HHS for care. HHS’s mission was to look out for the welfare of
the children, a sharp contrast to DHS’s mission to enforce the policy (although publicly
they would claim they enforced it to protect the children) (Ideda 2018).
The mission and political clash are why it was an HHS official who leaked the
initial number of the children who were separated after DHS repeatedly refused to make
that number public (Dickerson 2018). An HHS official was also the one who leaked to
the press that there were space problems in the detention of the children and how the
government was considering keeping children in military bases (Baldor & Fram 2018).
The ProPublica report that had audio of children crying for their parents was audio
obtained by local activists from dissenting HHS officials (Thompson 2018a).
What is seen here is a frustration by HHS officials. Long (1949) explained how
in the exercise of policy implementation, bureaucrats are not separated from their
interest or values. This case was no different. For HHS it was hard to take care of
children when they were distressed from being separated from their parents without
being told where they went. It was also stressful for HHS officials to deal with the
overcrowding issues. DHS’s actions were clashing with HHS interest in doing a good
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job of taking care of children and the values of HHS to look out for the welfare of the
children opposed to DHS’s blind enforcement of the policy.
In HHS’s history it had not dealt with separated children at this scale. The
Flores Settlement had separated some children due to there being a specific danger to
the child by the parent or guardian. However, HHS had never had to deal with this
many distressed children at once. Lindblom (1959) explained that most of policy
change happens incrementally through the “muddling-through” process, but in this case
that change came all at once. This caused dissent not just in HHS but also in DHS as the
President began to roll out policies without letting the agencies adjust.
Politicians will often hand bureaucrats the policies after political discussions.
Bureaucrats are not immune to that messaging. They will implement policies in a
political way, and this was no exception (Seidman 1998). Federal prosecutors were
asked to go after the parents who had their children separated and they followed that
order. DHS officials were asked to separate the children immediately and they did. It
was only those in charge of migrants’ welfare that ended up dissenting in the end like
those in HHS.
Ethical Framework
Motives can be disconnected from the perceived public good of the guerilla’s
actions. Often the interpretation of these motivations is fueled by political views. The
guerilla actions of Edward Snowden (i.e. Snowden exposed the secret U.S. surveillance
program PRISM) are often seen as a “good thing” by liberals and libertarians who
distrust government surveillance. Meanwhile, the guerilla actions of County Clerk Kim
Davis (i.e. Davis refused to certify same-sex marriages) were seen as a “good thing” by
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social conservatives (O’Leary 2019). The motivation is not known for dissent in several
of these cases. However, it can be speculated using O’Leary’s (2019) ethical
framework.
DHS, ideologically, is one of the most conservative agencies alongside the
military. This is an outlier in comparison to other agencies whose employees mostly
lean liberal or moderate (Clinton et al. 2012). Considering the previous discussion on
the political dichotomy on immigration when it comes to conservatives and liberals, the
question becomes what made employees at DHS arm a guerilla government against a
policy that, on paper, they would have agreed to?
Going back to Waldo’s (1988) web of ethics, some of the statements and
information released indicated that ethics was a large consideration. The first act of
dissent in this story, the leak of the policy by two asylum officers, shows an example of
ethical consideration toward the profession. Recently, formerly asylum officers have
published opinion pieces giving insight to ethical motivations. The family separation
and MPP policies the administration implemented had been considered by asylum
officers as a violation to their professional norms of helping asylum seekers (O’Toole
2019; Tjersland 2019). The leaks in this case were more than likely a response to the
violation of perceived professional norms that tried to help migrants go through the
asylum process.
The same professional ethics consideration could be said of the leak by the DHS
doctors to denounce the abuses in detention facilities under the Obama and Trump
administrations. As doctors, they had the ethical duty to do no harm, and the abuses
they witnessed were perceived as harms that needed to stop. However, they only
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signaled the abuse to the Congressional Whistleblower Caucus years after the abuses
occurred more than likely to avoid retaliation while they were there.
The Washington Post’s interviews with the CBP agents after the suicide of
Marco Antonio Muñoz was another example of ethical considerations. From the
language they used, they did not have much respect for the migrants to begin with.
However, the CBP agents, rightfully, were horrified at what had occurred. To them it
was human ethical considerations that were being taken into consideration. The one
interesting part in this story is that the CBP agents themselves might have been trying to
work through their role in the suicide of Muñoz. The Washington Post’s journalist noted
that the death had not been reported on by local journalist and that the CBP agents had
gone straight to The Washington Post showing that what these agents saw was an
ethical violation (Miroff 2018). However, in the entire interview they did not pin any of
the blame on themselves and instead railed against the rules that “forced” them to take
the child from Muñoz.
A mixture of professional and human ethical considerations were the
motivations behind the DHS officials who originally leaked that the children did not
have documentation of who their parents were, making reunification difficult in the
early phase of the policy implementation (Dickerson 2018). DHS officials who leaked
the documents on the botched reunification of children that ended up in vans for 39
hours were also motivated by professional norms and the human ethical considerations
(Soboroff & Ainsley 2019b).

63

A Successful Guerilla Government?
All the dissenting voices in this case and even the mounting pressure from the
public did change the outcome. Parents are still separated from their children at the
border for their criminal history (Thompson 2018b). About 1,500 children are still
missing (Nixon 2018). Even though the numbers have decreased since 2018, migrant
families still try to appear at the border. The extension of Operation Frontera Sur and
the creation of the MPP has put the migrants’ plight out of sight and out of mind. This
has perpetuated the securitization of the border.
Overcoming A Huge Political Moral Hazard
A large hurdle the guerilla government to overcome was the moral hazard
created by a combined securitization and a political incentive for Congress to hold the
President accountable. However, the largest problem was overcoming a history and a
culture that created that securitization and those political incentives. Despite the
dissenting reaction of those who oversaw migrants’ welfare and the family separation
policy, those in charge of law enforcement against migrants did not bat an eye to their
enforcement efforts (apart from the Muñoz case discussed earlier). It was easy because
the politics had bred these enforcement arms of immigration to be anti-migrant since the
inception of the republic. They were enforcing laws that had not been updated since the
1960s and have not adapted to meet the needs of migrants since then.
However, it is anti-migrant to a point of creating a dehumanization culture and it
was securitization that perpetuated. It was CBP officials who made fun of the children
for crying in that ProPublica recording (Thompson 2018a). It was CBP officials who
used vulgarities to describe the suicide of a migrant (Miroff 2018). It was CBP agents in

64

migrant facilities who made fun of inmates for attempting suicide according to an
inspector general’s report (Tawes 2018). A ProPublica report showed that roughly
9,500 former and current members of CBP were part of a Facebook group that made fun
of migrants’ deaths and constantly attacked those who exposed CBP’s tactics against
migrants (Thompson 2019). They acted like this because even their senior officials like
then-DHS Secretary Kelly made comments derogatory of immigrants like his comments
to NPR that those who came to the border “are not people that would easily assimilate
into the United States modern society…” (NPR 2018). Often language like this have
been used throughout American history to openly discriminate against new immigrants
(Kovvali 2018). Yet, CBP never received a punishment not even after seven children
died as a result of their detainment in their facilities (Flores & Delcid 2019; Acevedo
2019). This is because the criminalized history of immigration created the incentive to
let this agency do what it wants as long as it is for protection of the homeland. None of
the cruelty is grounded in logic. The migrants pose little to no threat. The
administration’s own data shows that.
The most shocking part was that all of the cruelty and carelessness of the
program was what the White House intended. Internal emails showed that the
administration knew that the practice was going to traumatize and hurt children but
proceeded with the plan anyways (Ferriss & Center for Public Integrity 2019). An HHS
Inspector General report in March 2020 showed that HHS was not ready to take in
children before the policy was implemented. Despite warnings from low level officials
that they were not ready to leaders in HHS and the White House, the Trump
administration pushed for HHS to take the children anyway (Kates & Montoya-Galvez
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2020). Despite the failure of the administration to keep track of the 3,000 estimated
children taken, the administration’s goal was to take up to 26,000 children (Ainsley &
Soboroff 2019). The DHS office of the Inspector General in October 2018 criticizing
the administration for not setting up a system to reunite the families before the family
separation started -did not inform parents that their children were taken- and, at times,
the detention facilities lacked basic amenities (Williams & Soboroff 2018). The report
also found that when the Trump administration started encouraging migrants seeking
asylum to go to a port of entry, the ports of entry were clogged due to lack of
preparedness (Williams & Soboroff 2018). This backlog caused more migrants to cross
the border without documentation because their cases were not being heard (Williams &
Soboroff 2018). Even after this enormous amount of evidence showing that the
administration knew they were unprepared- they went forward anyway, with some
officials admitting that the cruelty was there to deter future migrants (NPR 2018).
Although the systemic policy of separating families ended with the executive
order in June of 2018, the separation of children still happens (Del Bosque 2018). Many
doubts have been raised about the legality of these separations. The main problem is
that the criminal history reports relies on databases compiled by Central American
countries where police are not known to have the best reputation (Del Bosque 2019). It
is also done through this “fusion” intelligence gathering center in El Salvador. Not
much is known about the collection or reliability of this data. ProPublica alone found
many cases where unreliable data was used to separate children from their parents (Del
Bosque 2019). Despite this the district court has ruled in favor of the administration
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continuing this practice. Curiously, the language of securitization shows up in the
judge’s opinion. She wrote:
“It is an invitation that is potentially massive in scope, invades an area that is
particularly within the province of the executive branch to secure the nation’s border,
and goes beyond this court’s class certification and preliminary injunction orders, which
were focused on the administration’s practice of separating families at the border for the
purpose of deterring immigration, and failing to reunify those families (Spagat 2020).”
Although the judge specified that one of the main reasons why she did not rule in the
ACLU’s favor was the class action’s scope, the secure the nation’s border language was
interesting. Securitization’s problem is that it went too far to accomplish that reasonable
goal of having a safe country. How far is this program of fusion intelligence centers
going? It is not known. Civil rights organizations and journalist along the border have
questioned the legitimacy of the program, but no guerillas have risen to challenge this
program and Congress has not acted to question it (Del Bosque 2019; Spagat 2020).
This part remains a mystery as to what will happen. Is it the will of the people to want
the separation of families at the border for all crimes no matter how big or small? Will
the people believe the government when it tells them that they are not abusing this
system despite the evidence from journalist? Time will tell. In the meantime, there are
lessons to be learned from this policy.
Lessons
The lessons learned from this policy concern guerilla government and
immigration policy.
Lesson 1: Guerilla Government Remains Vital to Expose Ethical Wrongdoing
The main lesson of this case is the importance of guerillas taking into
consideration the public. O’Leary’s (2019) case studies exam several different examples
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of guerilla government. The ones that often succeed are the ones with public support. It
is a calculation many guerillas will have to make.
This is the same calculation some of the guerillas in this case made alongside
retaliation from their employer. In this case study, it is still not known who the people
were who leaked the information. The motives are not known either. However, if the
public had turned on these leakers, the government would have tried to investigate it
more closely.
The public is also important because in this case, Congress did not act until past
the time the President signed the Executive Order. If the guerillas had not gotten public
support, the policy would have not ended because Congress was unwilling to act.
Sometimes Congress will do unpopular things to ensure that good governance gets
done. In this case the unified party Congress refused to act.
However, the limitation here were seen in the systemic problems. Guerilla
government works to address specific wrongdoing and draw attention to it. What it
cannot do is offer the systemic solution to stop the problem from happening again. The
guerillas in this case managed to stop the systemic separation of families from their
parents. What they could not solve was the securitization problem. It was not their goal,
but that would be the true solution to their problems. Even after the implementation of
MPP and Operation Frontera Sur, families are still making the perilous journey. Just in
January 2020, a clash between migrants and Mexican National Guard troops at the
Mexican-Guatemalan border ended in tear gas and multiple children missing (Ramirez
2020). This is where the next lesson of this case study is important: policy.
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Lesson 2: Policy Needs to Be Tailored Toward Eliminating Dehumanization
Policy is the ultimate solution to the problems faced here. The limits of guerilla
government and the public support for guerilla government is a lack of policy change.
In this specific case, immigration and border policy needs to be revaluated.
Securitization fed the narrative that anything was needed to protection the homeland
including kidnapping children. However, one thing that the last hearing the House
Committee on Oversight and Reform revealed was that the problems stretched beyond
taking children. There the HHS Inspector General talked about overcrowding,
sanitation, and sickness in the detention centers (Cochrane & Kanno-Youngs 2019).
The immigration system needs reform and that is no secret. Documents show that the
problems with Latin American migration and the lack of legal pathways have been
something discussed since the Gerald Ford administration (Manges Douglas et al.
2015).
In general, good governance will take what guerillas expose and change policy
to ensure that the true root of the problem guerillas exposed changes. This is extremely
difficult when the political incentive is to do nothing about the issue. That is why,
especially when it comes to the welfare of vulnerable populations, policy is important.
It may be the people’s will to not want immigrants and it may even be the people’s will
to want to separate children. However, it is government’s and public administrator’s
ethical duty to not do harm, even if it means being unpopular.
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Chapter 6: Conclusion
This case study examined the question what role, if any, does guerilla
government play in addressing government ethical wrongdoing when the political
incentive for the government is to continue in the wrongdoing? This case study
examined the literature regarding guerilla government, Congressional oversight,
securitization, and moral hazard to better understand the conditions in which family
separation policy was created and executed. Next it examined the background history of
immigration enforcement and how it created a culture that made family separation
possible. It also examined the history of Central America and how that history informs
why the migrants arrived at the border to begin with. The case study then laid out of the
facts of the case paying close attention to how guerilla government changed public
perception. Finally, it analyzed how the events that occurred during the family
separation policy were explained by the literature.
The case study reached two conclusions. First, guerilla government plays the
role of exposing the ethical wrongdoing to the public. However, guerilla government
cannot alone bring systematic change, but policy can. Second, policy can only bring
about that change if it can be grounded in logic and not fall for dehumanizing fallacies
such as securitization.
Bureaucracies were created to make governing easier with bureaucrats’
expertise. However, the role of keeping government in check cannot not solely fall on
them or the guerilla government. Guerilla government’s role is to bring attention to the
bad policy. Without public support, guerrilla government fails. Without proper policy
that encourage transparency, easier ways of denouncing wrongdoing, grounding policy
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on facts, or cutting through the political incentives, these kinds of situations will
continue. If the cycle cannot be broken, it is only a matter of time for another
wrongdoing.
It is said that when Benjamin Franklin walked out of Independence Hall, he was
asked by someone, “Do we have a republic or a monarchy?” He is said to have replied,
“A republic if you can keep it.” One thing is for certain: the republic cannot keep itself.
It requires the attention of the public, the bravery of public employees, and the
innovation and will of politicians all working together to keep the republic.
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